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looking for and observing the approaching car continued up to the moment 
of collision and prevents his recovery. Robards v. Indianapolis St. Ry. Co. 
(1903), — Ind. App. — , 67 N. E. Rep. 953. 

The evidence showed that plaintiff was riding near to the outside rail in 
plain view of the motorman for a distance of about three hundred feet ; that 
no warning signal was given nor any effort made to check the speed of the 
car. In face of these facts the majority of the court held plaintiff to have been 
guilty of contributory negligence continuing up to the moment of injury, and 
thus brought the case within an exception to the rule that a defendant is lia- 
ble notwithstanding plaintiff's negligence, if by reasonable care he could yet 
have avoided the injnry. Roby, J., in a vigorous dissenting opinion in which 
Black, J., concurred, maintains that the rights of a street railway company 
are not paramount to those of other persons using the street, and that the 
negligence of the motorman in not giving warning signals nor slacking the 
speed of the car was the proximate cause of the injury. The dissenting opin- 
ion undoubtedly follows the weight of reason and authority. In addition to 
the cases cited in the opinion, Nein v. LaCrosse City Ry. Co. (1899), 92 Fed. 
Rep. 85; South Chicago City Ry. Co. v. Kinnare (1901), 96 111. App. 210; 
Robinson v. Louisville Ry. Co. (1901), 112 Fed. Rep. 484; Conrad Grocer 
Co. v. St. Louis & M. Ry. Co. (1901), 89 Mo. App. 391, will be found to 
involve facts similar to those of the principal case. 

Wms — Disinherited Child — Inadvertence. — Decedent by a will 
made after the birth of his son, left his entire estate to his brothers and sis- 
ters, not mentioning his son in the will. Testator had been divorced from 
his wife and by order of court was compelled to pay $12.50 per month for the 
maintenance of his son, who was a minor. On appeal from the decision of 
the district court ordering the will to be admitted to probate, Held, that the 
omission of the son's name disinherited him. In re McMil ten's Estate 
(1903), — N. M. — 71 Pac. Rep. 1083. 

The court based its decision entirely upon the fact that such monthly 
payments must have been in the mind of the testator and thus made his 
omission of his son's name from the will intentional. 

The question whether testator's intention can be shown by parol evidence 
is a disputed one. There are cases holding as does this one that parol evi- 
dence of collateral facts can be used to show whether or not the omission of a 
child's name was intentional. Hurley v. O' Sullivan, 137 Mass. 86; Coulam 
v. Doull, 4 Utah 267, 133 U. S. 216. There are others allowing such evi- 
dence to be either of declarations of testator or of collateral facts. In re At- 
wood, 14 Utah 1, 60 Am. St. Rep. 878, 45 Pac. 1036. Still others have simply 
laid down the broad principle that extrinsic evidence can be used to show 
testator's intention. In re O'Connor, 21 R. I. 465, 79 Am. St. Rep. 814, 44 
A. 591; Carpenter v. Snow, 117 Mich. 489, 72 Am. St. Rep. 576, 76 N. W. 
78. But the weight of authority seems to be against the admissibility of 
parol evidence to show intent of testator in case of his omission of his child 
from the will. In re Salmon, 107 Cal. 614, 48 Am. St. Rep. 164, 40 Pac. 
1030; Hill v. Hill, 7 Wash. 409; Pounds v. Dale, 48 Mo. 270. Moreover 
the principal case goes beyond even the cases in its own class, in holding 
that the mere fact that the testator was compelled to make monthly pay- 
ments for the maintenance of his minor son, proved that the latter's omis- 
sion from the will was not due to inadvertence or mistake, but was intentional, 
and thus completely ignores the presumption admitted by the other cases 
allowing parol evidence, in favor of construing the omission of a minor child's 
name as unintentional. 



